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INTERSTATE COMMERCE CommIssioN

ASSIGNMENT OF LEASE AND AGREEMENT dated '
as of August 1, 1975 (hereinafter called this
Assignment), by and betweer EYCHANGE NATIONAL
"RANK OF CRICAGO, acting as Trustee (herein-
after called the Lessor or the Vendee) under
a Trust Agreement dated 3s of the date hereof

} with the parties named therein, and AMERICAN

- NATIONAL BANK & TRUST COMPANY OF CHICAGO, as
Agent (hereinafter called the Vendor) under a
rinance Agreement dated as of the date hereof.

WHRREAS the Vendee is entering into a Conditional
Salz Agreement dated as of the date hereof (hereinafter called
the Security Documentation) with ACF Industries, Incorporated
(hereinafter called the Ruilder), vroviding for the sale +»
the Vendee of such units of railroad equipment (hera2inafter
called the 'Inits) described in 2Annex B thereto as are delivered
tn and accented by the Vendee thereunder:

WPPRFA° the Lessor and Apache Railway Company

' (Horplnafter called the Lessee) have entered into a Lease of
Railroad Equipment dated as of the date herecof (hereinafter

called the Lease}, prov1ding for the leasing bv the T.essor-

to the Lessee of the Units; and

WHEREAS, in order to provide security for the cohli-
qatlons of the Lessor under the Security Documentation and
as an inducement to the Vendor €o invest in the Conditional
S5ale Indebtedness (as that teem is defined in the Security
NDocumentation), the Lessor has agreed to assiqgn for securitv
purposes its rights in, to and under the Lease to the Vendor:

NOW, THEREFORE, in consideration of the premises
and of the payments to be made and the covenants hereinafter
"mentiored to be kept and performed, the parties hereto agree
- as follows:

: 1. Subject to the provisions of Paragraph 11
‘herecof, the Lessor hereby assigns, transfers and sets over
unto the Vendor, as collateral securitv for the pavment and
rerformance of the obligations of the Lessor as Vendoe, all.
the Lessor's rlght, title and interest, powers, privileges,
and other benefits.under the Leace, including, without limi-



tation, the immediate right to receive and collect all rent-
als, profits and other sums payable to or receivable by the
Lessor from the Lessee under or pursuant to the provisions

. of the Lease whether as rent, casualty payment, indemnity,
liguidated damages, or otherwise (such moneys being herein-
after called the Payments), and the right to make all waivers
and agreements, to give all notices, consents and releases,
to take all action upon the happening of an Event of Default
specified in the Lease, and to do any and all other things
whatsoever which the Lessor is or may become entitled to do
under the Lease. In furtherance of the foregoing assignment,
the Lessor hereby irrevocably authorizes and empowers the-
Vendor in its own name, or in the name of its nominee, or

in the name of the Lessor or as its attorney, to ask, demand,
sue for, collect and receive any and all Payments to which
the Lessor is or may become entitled under the Lease, and

- to enforce compliance by the Lessee with all the terms and
provisions thereof.

The Vendor agrees to accept any Payments made by
the Lessee for the account of the Lessor pursuant to the
Lease. To the extent received, the Vendor will apply such
Payments to comply with the provisions of Paragraphs 1 and
4 of the Finance Agreement and to satisfy the obligations
of the Lessor under the Security Documentation, subject
"to the limitations contained in the last paragraph of Article
4 of the Security Documentation, and, so long as no event
of default or event which with the lapse of time and/or
demand provided for in the Security Documentation could
constitute an event of default thereunder shall have occurred
‘and be continuing, any balance shall be paid to and retained
by the Lessor. 1If the Vendor shall not receive any rental
payment under the first paragraph of § 3 of the Lease when
due, the Vendor shall notify the Lessor at the address set
forth in the Lease; provided, however, that the failure
of the Vendor to so notify the Lessor shall not affect the
obligations of the Lessor hereunder or under the Security
‘Documentation.

2. This Assignment is executed only as security
and, therefore, the execution and delivery of this Assign-
ment shall not subject the Vendor to, or transfer, or pass,
or in any way affect or modify the liability of the Lessor
under the Lease, it being understood and agreed that not-
withstanding this Assignment or any subsequent assignment,
all obligations of the Lessor to the Lessee shall be and



remain enforceable by the Lessee, its successors and
assigns, against, and only against, the Lessor or persons
other than the Vendor.

3. The Lessor will faithfully abide by, perform
and discharge each and every obligation, covenant and agree-
ment which the Lease provides are to be performed by the
Lessor; without the written consent of the Vendor, the Les-
sor will not anticipate the rents under the Lease or waive,
excuse, condone, forgive or in any manner release or dis-
charge the Lessee thereunder of or from the obligations,
covenants, conditions and agreements to be performed by
the Lessee, including, without limitation, the obligation
to pay the rents in the manner and at the time and place
specified therein or enter into any agreement amending,
modifying or terminating the Lease and the Lessor agrees
that any amendment, modification or termination thereof
- without such consent shall be void. At the Lessor's sole
cost and expense, the Lessor will appear in and defend every
action or proceeding arising under, growing out of or in
any manner connected with the obligations, dutles or liab-
ilities of the Lessor under the Lease.

4. The Lessor does hereby irrevocably constitute
the Vendor the Lessor's true and lawful attorney, with full
power (in the name of the Lessor, or otherwise), to ask,
require, demand, receive, compound and give acquittance for
any and all Payments due and to become due under or arising
out of the Lease to which the Lessor is or may become
entitled, to enforce compliance by the Lessee with all the
terms and provisions of the Lease, to endorse any checks
or other instruments or orders in connection .therewith and
to file any claims or take any action or institute any pro-
ceedings which to the Vendor may seem to be necessary or
adv1sable in the premises.

‘5. Upon the full dlscharge and satisfaction of
all the Lessor's obligations under the Security Documenta-
tion, this Assignment and all rights herein assigned to
the Vendor shall terminate, and all estate, right, title
and interest of the Vendor in and to the Lease shall revert
to the Lessor. :

6. On each Closing Date (as defined in the Secur-
ity Documentation) the Lessor will furnish the Vendor with
an opinion of counsel that this Assignment has been duly
authorized, executed and delivered by the Lessor and is



a legal and valid agreement binding on the Lessor.

7. The Lessor will, from t1me to time, do and per-
form any other act and will execute, acknowledge, deliver and
file, register, deposit and record (and will refile, reregis-
ter, rerecord or redeposit whenever required) any and all
further instruments required by law or reasonably requested
by the Vendor. in order to confirm or further assure the inter-
est of the Vendor hereunder.

8. The Vendor may a551gn all or any of the rights
assigned to it hereby or arising under the Lease, including,
without limitation, the right to receive any Payments due or
to become due. 1In the event of any such assignment, any such
subsequent or successive assignee or assignees shall, to the
extent of such assignment, enjoy all the rights and privileges
and be subject to all the obligations of the Vendor hereunder.

9. This Assignment shall be governed by the laws
of the State of Arizona, but the parties shall be entitled
to all rights conferred by Section 20c of the Interstate Com-
merce. Act.

: 10. The Lessor shall cause copies of all notices
received in connection with the Lease and all payments here-
under to be promptly delivered or made to the Vendor at its
address-set forth in Article 22 of the Security Documentation,
or at such other address as the Vendor shall de51gnate.

11. The Vendor hereby agrees with the Lessor that
the Vendor will not, so long as an event of default under the
Security Documentation has not occurred and is not then con-
tinuing, exercise or enforce, or seek to exercise or enforce,
or avail itself of, any of the rights, powers, privileges,
authorizations or benefits assigned and transferred by the
Lessor to the.Vendor by this Assignment, except the right
to receive and apply the Payments as prov1ded in Paragraph 1
hereof.

IN WITNESS WHEREOF, the parties hereto have caused
this instrument to be executed in their respective corporate
names by officers thereunto duly authorized, and their
respective corporate seals to be affixed and duly attested,



all as of the date first above written.

EXCHANGE NATIONAL B?- -OF CHiCAGO,
as Trustee, _

by
JZéZ@&a" d ity
& Vice/ﬁre%ident

L

[Corpor te.Séall

ssistant Trust Officer

AMERICAN NATIONAL BANK & TRUST
COMPANY OF CHICAGO, as Agent,

[Corporate Seal] - by o .{ . ; I///
Vice President \( -

_ Attest: ..




STATE OF ILLINOIS,)
‘ - ) ss.:

COUNTY OF COOK, )

.On this 74 day of f;' 1975, before me per-
sonally appeared . MICHALL D. GOODIAN - : » to me per-
sonally known, who, being by me duly sworn, . says that he is
a Vice President of EXCHANGE NATIONAL BANK OF CHICAGO, that .
one of the seals affixed to the foregoing instrument is the’
corporate seal of said national bank and that said instru-
ment was sighed and sealed on behalf of said national bank
by authority of its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the free
act and deed of said national bank

M—K

Nokaryéﬁgbiic
-[Notar1a1 Seal]

My Comm1351on explres /kLzzfzczéb /9?;7;?



STATE OF ILLINOIS,)
_' : ) ss.:
COUNTY OF COOK, )

on this /&L day of S¢/7 1975, before me per- -
sonally appeared W. -A. Ansley - , to me per-
sonally known, who, being by me duly sworn, says that he is
‘a Vice President of AMERICAN NATIONAL BANK & TRUST COMPANY
OF CHICAGO, that one of the seals affixed to the foregoing
instrument is the corporate seal of said national bank and
that said instrument was signed and sealed on. behalf of
said national bank by authority of its Board of Directors,
and he acknowledged that the execution of the foregoing
. instrument was the free act and Mdeed of said national bank.

‘.

Notary’Public 
[Notarial Seal]
My -Commission expires

MY COMMISSION EXPIRES JANUARY 15, 1978



LESSEE's CONSENT AND AGREEMENT

The under51gned APACHE RAILWAY COMPANY, an Arizona
corporatlon (hereinafter called the Lessee), the lessee named
in the Lease (hereinafter called the Lease) referred to in
the Assignment of Lease and Agreement dated as of August 1,
1975 (hereinafter called the Lease Assignment), between
'EXCHANGE NATIONAL BANK OF CHICAGO, acting as Trustee. under a
Trust Agreement dated as of August 1, 1975 (such agreement
being hereinafter called the Trust Agreement and said bank
being hereinafter called the Lessor), with the parties named
therein (hereinafter called the Beneficiaries), and AMERICAN
NATIONAL BANK & TRUST COMPANY OF CHICAGO, as Agent (hereinafter
called the Agent) under the Finance Agreement referred to
in the Lease Assignment, hereby (a) acknowledges receipt
"of a copy of the Lease Assignment and (b) consents to all
the terms and conditions of the Lease Assignment.

As an inducement to the Investor, a party to the
Finance Agreement (a copy of which has been delivered to
the Lessee), to invest in the Conditional Sale Indebtedness,
as that term is defined in the Conditional Sale Agreement
referred to in the Lease Assignment, pursuant to which the
Lessor is financing its purchase of units of railroad equip-
ment (hereinafter called the Units), which Units the Lessor
is leasing to the Lessee pursuant to the Lease; as an induce-
ment to the Lessor to enter into the Lease; as an inducement
.to ACF INDUSTRIES, INCORPORATED (hereinafter called the
Builder), to enter into the Conditional Sale Agreement; and
in consideration of other good and. valuable con51derat1on,
the Lessee agrees that:

(1) it will pay all rentals, casualty payments,
liquidated damages, indemnities and other moneys pro-
vided for in. the Lease (which moneys are hereinafter
called the Payments) due and to become due under the
Lease in respect of the. Units leased théreunder,
directly to the Agent, the assignee named in the Lease
Assignment, at 33 North LaSalle Street, Chicago, Illinois
60690, Attention of Corporate Trust Department (or at
such other address as may be furnished in writing to
the Lessee by the Agent); it being hereby agreed that



the obligation of the Lesseé to pay all the aforesaid
~ Payments is absolute and unconditional except as provided
in § 4 of the Lease;

(2) the Agent shall be entitled to the benefits
of, and to receive and enforce performance of, all the
covenants to be performed by the Lessee under the Lease
as though the Agent were named therein as the Lessor;

(3) the Payments due hereunder shall not be subject
to any right of setoff or counterclaim or other defense
which the Lessee might have against the Lessor or other-
wise, and the payment thereof to the Agent shall be
final and shall not be-subject to, and the Lessee hereby
agrees to indemnify the Agent against, any liens, charges,
security interests or claims of any nature whatsoever
resulting from ‘a breach by the Lessee of its obligations:
under the Lease prior to or pari passu with the right
of the Agent to apply such payments as prov1ded in
the Lease A551gnment- ,

(4) the Agent shall not, by virtue of the. Lease
Assignment or this Consent .and Agreement, be or become’
subject to any liability or obllgatlon under the Lease
or otherwise; :

(5) the Lease shall not, without the prior written
consent of the Agent, be terminated or modified, nor
shall any action be taken or omitted by the Lessee the
taking or omission of which might result in an altera-
tion or impairment of the Lease or the Lease Assignment
or this Consent and Agreement or of any of the rights
created by any thereof; and

(6) if any Units shall be excluded from the Condi-
tional Sale Agreement pursuant to Article 4 thereof,
then the Lessee shall be obligated to purchase such
Units and pay the full purchase price therefor, deter-
mined as provided in the Conditional Sale Agreement,
such payment to be in cash on the delivery of such
Units, either directly or, in case the Lessee shall
arrange therefor, by means of a conditional sale agree-
ment, equipment trust or such other appropriate method
of financing as the Lessee shall determine and as shall
be reasonably acceptable to the Builder.

This Consent and Agreement, when accepted by the




Agent, the Lessor, and the Builder by signing the acceptance
at the foot hereof, shall be deemed to be a contract under
the laws of the State of Arizona and, for all purposes, shall
be construed in accordance with the laws of said State. '

-Dated: August l,.1975

APACHE RAILWAY COMPANY,

v (T4

Vice Pres#déht 'ZT

" [CoFporate Seal]
Attest:

A0

Assistant Secretary

The foregoing Consent and Agreement is hereby
accepted, as of the first day of August 1975.

AMERICAN NATIONAL BANK & TRUST
COMPANY OF CHICAGO,
as Agent,

by

Vice Ptesident \//

by ,
. w&‘ E ’l,':ﬁ i ¥,
./émuéﬁm zijf/}resident,

ACF INDUSTRIES, INCORPORATED,

by -

Vice President.



STATE OF ARIZONA,)

) 8S.:
COUNTY OF MARICOPA,)

. On this 10th day of September, 1975, before me
personally appeared P. C. GAFFNEY _ , to me per-
sonally known, who, being by me duly sworn, says that he
is a Vice President of APACHE RAILWAY COMPANY, that cne
of the seals affixed to the foregoing instrument is the
corporate seal of said corperation and that said instrument
was signed and sealed on behalf of said corporation by author-
ity of its Board of Directors, and he acknowledged that the
execution of the foregoing instrument was the free act and

deed of caid corporation.
A45;;2%%éapxiii;7jj;22221§féj/

Notary Public
[Notarial.Seal]
My Commission expires’

 November 14, 1977



